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The Control of Employment Agencies in the 
United States and Abroad* 


Unemployment during the current depression has stim- 
ulated the discussion of many aspects of the employment 
problem. Work relief, government public work, public 
versus private charities, regularization and stabilization, 
and unemployment insurance are receiving most atten- 
tion. In this discussion, the possibility of legal control 
ot fee-charging has been relegated to the background. 
Yet the limited possibilities of such control constitutes 
one of the most serious of the permanent problems of 
unemployment. 


The list of abuses charged against the private employ- 
ment agencies is long and grievous. It includes the 
exaction of exorbitant fees, the collection of fees when 
no employment is secured, the sending of women to 
immoral resorts, misrepresentation and fraud of all kinds, 
and the splitting of fees between foremen and employ- 
ment agencies in order to create vacancies. 

During the present period of intense unemployment, 
the better agencies are almost forced into bankruptcy 
because of the shortage of jobs. But the unscrupulous 
agencies are continuing the abuses and are reaping an 
abundant harvest. 

A current practice is the auctioning off of the few 
available jobs to the highest bidder. There are other 
equally improper practices. The situation with respect 
to railway employes illustrates the type of misrepresenta- 
tion practiced by some agencies. Large numbers of ex- 
perienced railroad men are unemployed because of the 
depressed business conditions and because of recent 
technological changes. Despite this fact, agencies are 
advertising vacancies in the railway industry. The appli- 
cant is not informed of any vacancy, but is sold a set of 
instructions or rules (parts from the standard book of 
rules of some one of the larger railroads), and is not 
given any employment. As business conditions begin to 
improve, the uncontrolled agency will have renewed op- 
portunity to exploit the American workmen. 

The unemployed men are less critical of the fee- 
charging agencies than of most labor conditions. In their 
blind struggle to secure employment they are willing to 
pay almost any price and are victimized by the employ- 
ment agency racket at every turn. 

The United States lags behind the rest of the world in 
legislative measures to end these abuses. It is worth 
while to summarize the measures of control imposed upon 


*This article was prepared for “Information Service” by 
E. Glenn Callen, Department of Political Science and Sociology, 
Nebraska Wesleyan University. 


fee-charging agencies by some of the other countries of 
the world and to observe the standards proposed in the 
draft conventions of the International Labor Organiza- 
tion. The most drastic legislation has occurred since 
1919. Although this regulation assumes a variety of 
torms, three or four types predominate. 


The use of annual licenses and of surety bonds is a 
common feature of the laws, which frequently require 
inspection by and reporting to government authorities. 
Prohibition of improper practices, such as dividing fees 
between agencies and employers or foremen, is usually 
included. The regulation of employment agencies through 
the control of fees is another method used in many coun- 
tries. The fees paid to the agency are determined either 
by law or by some administrative authority, such as the 
Department of Labor. More than this, many European 
countries, and Mexico, prohibit the collection of fees 
from applicants for employment. 


There is a world-wide tendency toward the abolition 
of all private agencies or of all fee-charging agencies of 
certain types. Germany adopted in 1927 a measure pro- 
viding for the complete abolition of fee-charging by the 
end of 1930. Roumania in 1921 and Bulgaria in 1925 
enacted similar measures. Partial abolition of fee- 
charging agencies has taken place in Italy, Yugoslavia, 
and other European countries. Chile and several of the 
provinces of Canada have resorted to the same drastic 
measures. The movement has made such headway that 
the International Labor Organization has set up machin- 
ery to extend the movement to all its member countries. 
At its first conference held in 1919, a resolution was 
adopted advocating the abolition of such agencies as soon 
as practicable and a more strict governmental regulation 
until their abolition should be accomplished. At the 
second conference, in 1920, a draft convention was 
adopted to serve as a standard for universal legislation 
for the prohibition of all fee-charging agencies engaged 
in the placement of seamen. Legislation in compliance 
with the seamen’s convention has been adopted by about 
20 nations.? 


The 1932 International Labor Conference had before it 
for preliminary consideration the question of abolishing 
these agencies. The International Labor Office was in- 
structed to draft a tentative convention and member 
nations were requested to express themselves regarding 
its adoption. A large proportion reported favorably. The 


1Summary of the legislation in different countries is found in 
the bulletin of the International Labor Conference, Abolition of 
Fee-Charging Agencies, 1932, First Discussion. 


2 Progress of Ratifications, International Labor Office, October, 
1933. 
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opposition was solely on the ground that the measure 
was too comprehensive, and not to the principle involved. 
With the temporary convention and the reports of the 
various nations before it, the seventeenth session of the 
International Labor Conference, in 1933, adopted a draft 
convention and a resolution providing for the ultimate 
abolition of the great majority of ‘fee-charging agencies. 
The vote on the convention was 91 to 20 and on the 
resolution 92 to 7. 

This draft convention defines the various types of 
agencies and selects for elimination within a period of 
three years those agencies which are conducted “with a 
view to profit.” During this period no new agencies 
shall be established, and the existing agencies “shall only 
charge fees and expenses on a scale approved by” the 
proper governmental authority. Certain exceptions are 
included which make possible a less drastic application 
of the convention. Exceptions are to be permitted, how- 
ever, only after consultation with the organizations of 
employers and employes concerned and are to be limited 
to “categories of workers exactly defined by national 
laws or regulations.” Every agency for which an excep- 
tion is made must be licensed, must limit its fees to the 
amount fixed by the proper authority, and must not be 
allowed to continue for more than ten years. Certain 
types of agencies are designated by the convention to be 
subject to governmental supervision. Other provisions 
of the convention relate to the non-profit agencies and 
their control in order that no loop-holes for abuses may 
remain.* 

The resolution calls attention to the necessity of estab- 
lishing an adequate system of public employment agencies. 
The need for specialized agencies is noted. Additional 
means are suggested for preventing abuses in such agen- 
cies as are permitted to exist.° 

It is apparent from the foregoing that employment 
agencies in foreign countries are being subjected to dras- 
tic regulation and ultimately to elimination. The United 
States, however, is not taking part in this world trend. 
In fact, with the prevailing opinion of the United States 
Supreme Court in force, it is not possible for the United 
States to undertake any of the newer forms of regulation 
which are becoming common elsewhere. Of the measures 
used by foreign countries and recommended by the I.L.O. 
those of regulation, fee-fixing, and prohibition of fee- 
charging to employes are the only ones attempted in the 
United States. Prohibition of such agencies is so obvi- 
ously unconstitutional as never to have received attention. 

While many cases dealing with employment agencies 
have been decided by state and federal courts, the number 
involving constitutional questions is not large. Decisions 
have almost without exception maintained the general 
right of the government to regulate and supervise em- 
ployment agencies. But when this general power of 
regulation is translated into the forms found effective 
elsewhere, constitutional difficulties are encountered. 

Inspection, reporting, and licensing are common fea- 
tures of the regulatory program. But the right to publish 
facts regarding abuses ascertained in such inspections and 
to use them to create public opinion for curbing further 
abuses is doubtful. A district attorney in Texas recently 
made radio addresses and wrote newspaper articles ex- 
pressing his convictions against employment agencies and 


3 International Labor Review, 28, 323, September, 1933. 

«For the Draft Convention see Official Bulletin, International 
Labor Office, 18, 299-303, August, 1933. 

5 Resolution, [bid., 304-305. : : 

6 Brazee v. Michigan, 241, U.S., 340 is the first case in which 
the power of control was expressed by the Supreme Court. 


telling how the law should be enforced against them. In 
a case growing out of this activity the federal District 
Court in the northern district of Texas says, “The charge 
that the officers made use of the information secured by 
an inspection of the records by giving them to certain 
newspapers, warrants the observation that officers so act- 
ing lay themselves liable to an action at law... .”? 

The limited value of inspections under such construc- 
tion of the law is obvious. 

While regulations are usually upheld, a provision in 
the Texas law requiring a bond for the return to the 
state of workers sent out by emigrant agencies was held 
unconstitutional. The court held that this was a limita- 
tion of freedom of contract.® 

The control of fees, so common outside the United 
States, has not met with the approval of our courts. One 
of the most spectacular attempts to regulate employment 
agencies was that of the state of Washington in prohibit- 
ing the collection of fees from the applicant for work. 
When the controversy growing out of this law reached 
the United States Supreme Court it was declared uncon- 
stitutional in a five-to-four decision. The majority 
opinion held that the regulation amounted to a virtual pro- 
hibition of employment agencies and that the agencies 
were not so inherently vicious as to be denied the right 
to exist.? The minority opinion written by Mr. Justice 
Brandeis summarized in a masterly manner the abuses of 
fee-charging agencies and suggested that any wholesome 
function which they performed might be more adequately 
accomplished by public agencies. Mr. Justice Brandeis, 
in his opinion, utilized the findings of the Industrial 
Relations Commission.’° Despite the vigorous dissent a 
common regulatory practice was made impossible in the 
United States by this decision. 

It has been observed that the regulation of the fees to 
be charged for the services of the agencies is a device 
extensively used in foreign countries and incorporated 
in the conventions of the I.L.O. This type of control 
also is impossible in the United States. While both state 
and federal courts have invalidated laws providing for 
the control of fees, the decisions in the federal courts, 
which have great influence on the state courts, are of 
most significance. The first employment agency case to 
come before the United States Supreme Court involved 
a Michigan statute. While admitting the right to regulate 
employment agencies under the police power, the court 
pointed out specifically that it was not upholding the 
constitutionality of the fee-fixing provision.” 

In 1923 the United States Supreme Court in declaring 
unconstitutional the minimum wage of the District of 
Columbia amplified a precedent in American jurispru- 
dence which eliminated the possibility of price-fixing for 
most businesses.’2 This principle has been regularly 
applied to governmental fee-fixing for employment agen- 
cies. The first instance of its application was in Florida. 
Here a provision of the act of 1923 requiring the pay- 
ment of a fee of one dollar when workers were sent to 
another county was set aside. It should be emphasized 
that the fee was to be paid by the employer to the gov- 
ernment. It is difficult to recognize any “price-fixing” 
in this legislation. Yet the Florida Supreme Court felt 
it necessary to declare the regulation invalid, saying, “It 
is, we think, clearly within the inhibitions of the consti- 

7 Karr v. Baldwin, 57, Fed. (2nd) 252. 

8 Hanley v. Moody, 39, Fed. (2nd) 198. 

® Adams v. Tanner, 244, U. S. 590. 

10 Document 415, 64th Congress, Ist Session. 


11 Brazee v. Michigan, 241 U. S. 340. 
12Atkins v. Children’s Hospital, 261 U. S. $22. 
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tutional guarantees of liberty of persons to contract as 
construed in the cases cited (especially the minimum wage 
case) which are binding upon this court and therefore 
transgresses legislative power.” ** 

Five years after the minimum wage case, the most far- 
reaching case dealing directly with employment agencies 
was decided by the United States Supreme Court—the 
Ribnik case. This case grew out of the effort of the 
labor commissioner of New Jersey to fix the fees of an 
employment agency, as he was authorized to do by the 
statute of that state. The Supreme Court by a majority 
of six to three followed the rule of the minimum wage 
case and declared the New Jersey law unconstitutional. 
The majority opinion stressed the point that the public 
interest in employment agencies was not sufficient to 
justify this most drastic type of regulation—namely 
price-fixing. In answer to the argument that the legis- 
lation should be sustained because of its extensive enact- 
ment in other states, Mr. Justice Sutherland contended 
that such legislation had been passed upon by the courts 
in only one case and then unfavorably, and that such 
laws were not generally enforced. The traditional argu- 
ments against price-fixing were reiterated in much de- 
tail.?* 

The minority opinion reviewed the legislation of recent 
years by which a number of businesses had been brought 
under public regulation. The trend of the control of 
employment agencies was especially stressed. In con- 
cluding the dissent, Mr. Justice Stone suggested that if 
any doubt existed as to the wisdom of such regulation 
“the choice should be left, where it seems to me, it was 
left by. the Constitution—to the states and to Congress.””* 

The decision of the court called forth a great deal of 
criticism from those who reviewed the case. The Yale 
Law Journal said, “It seems, alike in content and method, 
to raise more questions than it answers.” #® The Harvard 
Law Review commented as follows: “But a concept of 
public interest which cannot be applied to a business so 
drastically regulated by the states as the one in question, 
seems so flexible and meaningless as to suggest that it is 
merely a form of words employed after the result it is 
used to justify has been reached.” ** The North Carolina 
Law Review said, “The results of the case in question 
are to permit the states to regulate all features of the 
business except those seeming to demand regulation. If 
it is constitutional for a state to regulate at all, it should 
be constitutional for a state to regulate those parts of a 
business which demand it.” 18 

In an effort to determine the effect of the Ribnik deci- 
sion, the writer sent a request for information to all the 
labor commissioners in the United States. The answers 
were very interesting. In a few cases it was apparent 
that the commissioners did not even realize the impor- 
tance of the decision. 

A number of states reported that the decision seriously 
handicapped them in their administration of the employ- 
ment agency law. One commissioner said that it had 
had a “demoralizing effect”; another that the decision 
had created a tendency among employment agencies to 
charge exorbitant fees; still another stated that some 
agencies charged as much as 60 per cent of the first 
month’s salary, and that he was powerless to control such 
exorbitant charges. One labor department answered that 


18 Ex parte Messer, 87 Fla. 92; 99 So. 330. 
re = v. McBride, 277 U. S. 350. 

16 38 Yale Law Journal, 225 at p. 231. 
1742 Harvard Law Review 125. 

18 North Carolina Law Review, 81 at p. 83. 
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the decision resulted in destroying such limited control 
as the department had been able to exercise over the 
agencies. 

The Ribnik decision has been followed by some of the 
state courts and has resulted in a further breakdown of 
the control of fees. A limited form of control of fees 
was invalidated in Arkansas. The state law in this in- 
stance placed a two-dollar limitation on the registration 
fee, but the court held that the law “must fall on account 
of the decision of the United States Supreme Court, and 
we so hold.” ?® In Missouri the law limited the registra- 
tion fee to one dollar. The lower federal court said in 
annulling this law, “We are bound by the decision of the 
Supreme Court, however much we may have been im- 
pressed with the view of the dissenting justices.” 
This case was appealed to the United States Supreme 
Court, but since the agency involved had gone out of 
business the court refused to consider the merits of the 
case on the grounds that the question had become moot.” 
Recently both the State Supreme Court of Texas and 
the federal District Court of that state set aside the Texas 
law fixing employment agency fees not to exceed 20 per 
cent of the first month’s wages. 

The question is—Has the ruling exemplified in these 
cases that “No valid law can be passed which denies the 
employment agency and the citizens the right to contract 
for such fees as they may see fit” ?? been permanently 
incorporated in our system of constitutional limitations? 
Or may it be expected that the court will take a new 
attitude on price-fixing and that it will apply to employ- 
ment agencies the principle adopted for insurance agents 
that fees are subject to government control? ** 

A recent decision of a federal District Court in New 
York is at least indicative of a possibility of greater 
control of employment agencies. The provision upheld 
in this decision was that requiring the return of fees 
after allowing three days to determine the fact of fail- 
ure to obtain employment. This, of course, is not fee- 
fixing. The fee-fixing provision of the law was not an 
issue. The court drew an analogy from the practice 
followed by brokers and commission merchants and those 
in general business who received no fees except for 
service performed. A most significant statement in the 
opinion is this: “The powerful dissents in Adams v. 
Tanner, Tyson v. Banton, and Ribnik v. McBride, and 
the narrow margins by which the views of the majority 
prevailed, warn us that the doctrines of these cases are 
not likely to be extended beyond the precise facts pre- 
sented.” *4 

If the doctrine of this decision is followed laws may 
be enacted requiring the return of fees when no employ- 
ment is secured. The significance of such a provision is 
apparent when it is understood that many agencies exist 
on the registration fees collected. If this New York 
provision is incorporated into the laws of other states and 
rigidly enforced considerable progress will have been 
made. 

For some time emigrant agencies in the south have 
been subjected to rather high occupation taxes. Such 
taxes were early upheld by the Supreme Court. ** Recent 

19Alsup v. State, 178 Ark., 170; be 4 (2nd) 9. 

20 Bradford v. Hargis, 45 F. (2n 

21 Hargis v. Bradford, 283 U. S. Bi 

22 Karr v. Baldwin, 27 Fed. (2nd) 252. 

Karr v. State, 54 S. W (2nd) 92. 


23 O’Gorman & Young v. Hartford Fire Insurance Co., 282 
U. S. 251 


om National Employment Exchange v. Geraghty, 60 Fed. (2nd) 


25 Williams v, Fears, 179 U. S. 270. 
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developments in Texas in applying an occupation tax to 
emigrant agencies suggest such taxes as a possible means 
of more effective control of employment agencies. A tax 
of five thousand doilars for the state and two thousand 
five hundred dollars for each county in which the agency 
operated was held to be exorbitant.*° It was replaced 
by a state tax of one thousand dollars and a county tax 
varying from one hundred to three hundred dollars ac- 
cording to the population of the county. ** Because sev- 
eral agencies had paid the tax it was held not to be pro- 
hibitive and was sustained by the federal District 
Court. ** If such a tax is constitutional for emigrant 
agencies it is probably constitutional for employment 
agencies generally. li imposed, it would limit the number 
of agencies to a few reputable and stable institutions and 
would limit the abuses connected with “curbstone” and 
“fly-by-night” agencies. 

In view of the present attitude of the United States 
Supreme Court, it is apparent that regulation in the 
United States cannot conform to the standards recom- 
mended by the I.L.O., and accepted by various countries 
throughout the world. It is, nevertheless, possible to make 
regulation in the United States much more effective than 
at present. This could be done by general adoption of 
the provisions of all the best laws relating to licenses, 
occupation tax, and the publication and return of fees, 
as well as the prohibition of all possible abuses, and by 
requiring that no new agency be licensed until the need 
for such an agency is established. The fact that better 
legislation can be enacted to assist in control of the prob- 
lem is attested by the statement of New Jersey in the 
inquiry referred to above. As soon as the fee-fixing 
provision of its law was declared unconstitutional, a new 
law was enacted and the commissioner of labor reported 
that no difficulty had been experienced in consequence ot 
the invalidation of this part of the former law. 

Another proposal for control is the establishment of 
an adequate system of public exchanges. Undoubtedly 
there is much merit in such a proposal and, while the 
problems of administration are numerous and difficult, the 
newly established system oi federal agencies will be 
watched with great interest. 


Prostitution in the United States 


The “business of prostitution” has increased in many 
cities during the last five years, according to a study made 
by Bascom Johnson and Paul M. Kinsie for the American 
Social Hygiene Association, reported in Journal of Socia! 
Hygiene for December, 1933. Conditions in 58 cities in 
48 states were studied by expert investigators. The main 
reasons for this increase “in volume and flagrancy” are 
considered to be: “The indifference of public opinion 
occupied with other questions of common interest; a let- 
down by officials in law enforcement because of lessened 
personnel and budgetary resources, inefficiency and in- 
difference, and in some places political tie-ups with the 
underworld; and an increase in the activities of third- 
party exploiters and of the prostitutes themselves. . . .” 

Public sentiment in the United States was not aroused 
in regard to prostitution until a few years before the 
World War. In the years immediately following the war 
“the trend of public opinion was generally towards a 
continuous program of repression to reduce commercial- 
ized prostitution to a minimum, as the only practical 
method of control of such vice.” In 1927-28 and in 
1932-33 surveys were made by the American Social Hy- 


26 41st session, Ist called session, Ch. 104. 
27 41st session, 2nd called session, Ch. 96. 
28 Hanley v. Moody, 39 Fed. (2nd) 198. 


giene Association to discover “the volume of prostitution 
business,” “‘flagrancy of operation,” “‘activities of third- 
party exploiters,” “methods of operation,” “attitude of 
the officials and the public towards law and law enforce- 
ment,” and “special environmental factors encouragin 
or discouraging the operation of prostitution.” In 1932-33 
it was found that prostitution had decreased in 17 of the 
58 cities studied and increased in 41. The greatest in- 
— was found in the cities of 250,000 to 500,000 popu- 
ation. 

Soon after the financial depression began it became evi- 
dent that the situation was changing for the worse. The 
business of prostitution has been greatly aided by “the 
diversion of public interest from law enforcement to prob- 
lems of relief.” Normally, prostitution is carried on in 
the slums and “run-down sections” of a city. But the 
great need of property owners for tenants even in better 
neighborhoods has resulted in the entrance of prostitution 
into “business and residential neighborhoods which form- 
erly were immune.” 

The types of resorts found in different parts of the 
country reflect the attitude of the public. Where solicit- 
ing from doorways and windows is forbidden by the 
authorities, resorts are conducted as small hotels or room- 
ing houses. In some southwestern cities “undisguised 
brothels and cribs appear,” and in some southern cities 
“various classes of hotels both large and small harbor 
occasional prostitutes.” In many of the eastern cities 
prostitution resorts are somewhat scattered and “less 
flagrant in operation.” Third-party exploiters are again 
engaged in business, acting as distributing centers for 
resorts who want girls or prostitutes looking for a loca- 
tion. 

Among the new factors in the situation are the “de- 
pression girls” who became prostitutes because of “per- 
sonal financial distress,” and new types of dance halls 
in which conditions are “demoralizing and degrading” for 
both patrons and hostesses. Payment for protection from 
the police is again a common form of graft. In some 
cities the graft is said to extend to the examination of 
prostitutes for venereal disease. 

The writers find that public attention must again be 
focused on the problem. If this is done it should be fairly 
easy to suppress “the grosser, more aggressive and promi- 
nent forms of prostitution.” Even if this means only 
that prostitution becomes “clandestine and passive,” this 
is a gain, “because the volume and intensity of the busi- 
ness has been diminished and because the damage to the 
community welfare and health is in direct ratio to that 
volume and intensity.” 


Liquor Advertising by Radio 
Shortly before the repeal of the Eighteenth Amend- 
ment the Columbia Broadcasting System announced that 
it would not carry advertisements of whiskey, gin, or 
other “hard liquor,” but that it will permit the advertis- 
ing of wines “with extremely careful scrutiny of the na- 
ture of both the entertainment and the advertising con- 
tent.” The statement by the Columbia System read in part: 
“It is with extreme reluctance that we are deciding 
that a class of merchandise about to be legalized by a 
popular vote . . . shall not be allowed to use our facili- 
ties, because we are exceedingly sensitive about imped- 
ing any legitimate business enterprise. We feel, however, 
that the best interests of the vast radio audience are para- 
mount and that a medium which enters the homes. . . is 
not the proper vehicle for the promotion of the sale of 
those beverages colloquially known as ‘hard liquors.’ ” 
333 
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